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ECONOMICS AND INDUSTRY STANDING COMMITTEE 

Seventh Report — “Inquiry Into The Franchising Bill 2010” — Tabling 

Resumed from an earlier stage of the sitting. 

MR P. ABETZ (Southern River) [3.21 pm]: Some of the so-called legal opinions were offered by Norton Rose 
lawyers, who did not divulge their clear conflict of interest arising from their serving in senior positions in the 
Franchise Council of Australia, which has vigorously resisted every serious effort to reform the franchising 
sector. As a result of the eminent legal opinions available to the committee, we now know that there is no valid 
legal reason for the bill not to proceed. The legal experts have recommended several minor amendments to the 
bill, and I am more than happy to take these on board.  

The committee process also showed that the committee has no objection to a good faith clause nor to penalties 
for breaches of the code. But the committee has a philosophical objection to the introduction of state-based 
legislation. No-one disputes the value of uniform national legislation. I agree with the majority of the committee 
that, if state-based legislation is to be introduced, there needs to be compelling reasons. The committee 
mistakenly claims in finding 8 that the recent changes to the Franchising Code of Conduct and the Competition 
Consumer Act 2010 address many of the issues cited in previous inquiries and that we should hold off acting. 
The committee says wait and see how these changes bed down. The changes the committee is referring to are 
primarily changes to what a franchisor must disclose to the franchisee before they can sign up for a franchise. 
Not one of these changes actually addresses conduct. These changes will not change the behaviour in the 
franchising industry.  

When our chairman asked Dr Underwood from the WA Law Council to comment on whether there was merit in 
giving time for the more recent changes to bed down, he said —  

That sounds like a classic case of Yes Minister. It is the public service attitude of “Let’s wait and see 
and not do anything”. I do not think that is a reason for the Western Australian Parliament not to act. 

The committee’s terms of reference included looking at the cost impact of the bill on the state and on the 
franchising sector. Here we find a glaring inconsistency in evidence presented by the Department of Commerce 
that the committee failed to note. On the one hand, it asserts that while there are serious problems in franchising, 
they are not widespread and, therefore, do not warrant state-based legislation. When it comes to how much it 
would cost the people of WA to implement the bill, we are all of a sudden told that the state would have to fund 
a massive volume of legal cases. We are told it would need to run 22 court cases a year at a cost of $1.2 million. 
That would be a new court case every two weeks. I would have thought that one case every two months would 
be sufficient to weed out the rogue franchisors and to send a clear message that the law needs to be obeyed.  

Despite a senior lawyer informing the inquiry that a significant part of the costs could be recovered by seeking 
legal costs against those prosecuted, the report does not mention this. If the bill is implemented, in the long term, 
there will be a huge saving in the social costs that broken, dejected franchisees impose on the state by increased 
use of social and medical services and social housing.  

With regard to the cost to franchisors and franchisees, it is interesting to note that the largest franchisor in the 
country, Jim Penman of Jim’s Mowing fame, has said that this bill will not cost him 1c and should not cost any 
ethical franchisor 1c because good franchisors already adhere to the code and act in good faith. Even QSR, 
which opposed the bill, conceded that it would not need to change one word in its franchise agreements.  

The question needs to be asked: are there compelling reasons to support the bill? Let me outline them briefly. 
Every inquiry has recommended it. Failure to move this legislation forward will mean that more mum and dad 
franchisees in this state will continue to be ripped off. Recent changes to the code have addressed only disclosure 
issues rather than behaviour. The cost to the state is miniscule and the costs to ethical franchisors virtually non-
existent.  

The federal government says it will not even consider reviewing anything in the Franchising Code of Conduct 
until 2013. That means that no action in terms of actual change is likely before 2015. If we are to get the good 
faith clause and penalties at the federal level, the states need to exert pressure on the federal government to act. 
South Australia has already formally announced that it will act. A number of backbenchers in Queensland and 
New South Wales have contacted me and are planning to introduce legislation similar to ours.  

Nothing will motivate the federal government more than the pressure created by this Parliament passing this bill. 
It will put new wind in the sales of our Liberal federal colleagues, such as Don Randall, Judy Moylan and others, 
who have been advocating for these provisions for many years. Believe me, there are also people within the 
federal Parliamentary Labor Party who are disgusted with Craig Emerson’s failure to act and who want to see the 
current minister implement a good faith clause and penalties as a matter of urgency. Given that some 610 
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commonwealth pieces of legislation and 400 acts of this Parliament contain good faith clauses to describe an 
obligation or as a norm of conduct, why should franchisees continue to be denied the protection of such a good 
faith requirement when we, as the Western Australian government, protect ourselves with such clauses when 
dealing with iron ore companies? Indeed, Hon Daryl Williams, QC, and Mr Leo Tsaknis in their legal opinions 
state — 

In our opinion the Bill fills a gap in the Franchising Code of Conduct by affording a measure of 
protection to franchisees and thereby addressing the disparity in power between franchisors and 
franchisees, as well as providing specific forms of relief appropriate to the franchising industry. The 
Bill requires both franchisor and franchisee to deal with each other in good faith. 

I refuse to bow at the altar of uniform legislation and stand idly by as mum and dad franchisees and their families 
continue to be sacrificed on that altar year after year. People are losing their life savings, their dignity and their 
health, and suicides are taking place on account of the failure of the federal government to provide the protection 
of a good faith clause and the deterrent effect of penalties for breaches of the code.  

I look forward to the bill moving through the house and look to my fellow Liberals to make good what the 
federal Labor government promised to do in 2007 but has failed to deliver. The Barnett-led Western Australian 
Liberal government has a proud history of taking initiatives when the commonwealth fails. We banned Kronic 
when the federal Labor government failed to act at the federal level. We sent our Minister for Agriculture to 
Indonesia when federal Labor set our live cattle export industry in free fall. May Western Australia go down in 
history as taking the initiative that forced the federal government to get off its backside and introduce this 
additional protection for franchisees throughout the nation.  

MS A.R. MITCHELL (Kingsley) [3.29 pm]: I rise to speak on the report of the Economics and Industry 
Standing Committee and will address my comments only to some aspects of the report. Throughout this inquiry, 
I have learnt a great deal more about franchising and about both franchisors and franchisees. I have also learnt 
that the legislation as presented would do very little to assist franchisees, which is quite different from what 
members of Parliament and some disaffected franchisees were perhaps led to believe. It certainly would not 
provide any remedial action for people who have been negatively impacted on in the franchisee–franchisor 
relationship. There has been an implication that there have been few improvements in the industry following 
inquiries and reviews into the Franchising Code of Conduct at the federal level. But, upon investigation, this was 
found not to be accurate, and continual improvements have been implemented in recent months. A federal 
review in 2013 will investigate how these changes have impacted on franchise businesses, and I support waiting 
until that time before moving any further. I refer to findings 7, 8 and 9, particularly finding 8, on this matter. I 
believe that it is important for these changes to have the opportunity to have an impact before our state considers 
introducing additional legislation. It is generally accepted by all that this matter is a federal responsibility, and 
this is where the total responsibility should remain. I do not believe that we will improve the position for 
businesses in Western Australia by introducing new legislation as a result of the committee’s investigation. 

A matter that has become evident to me during this inquiry is the lack of quality preparation and examination—
that is, basic due diligence—undertaken by many people who consider going into a franchise. They do not access 
good information before entering into a contractual arrangement. About 49 per cent of people who sign up for a 
franchise do not get legal advice before entering into the contract. They will mortgage their house, incur 
liabilities and put their future in jeopardy, yet they will not undertake pre-entry training, seek legal and financial 
advice and get some good business advice. The proposed legislation would not address this issue. The federal 
code is addressing this issue through new disclosure statements and improved educational information. I refer 
members to chapter 3.2(d) of the committee report. It appears that many people who go into franchise businesses 
do not have business experience, but want to get into a business and assume that going into a franchise is a good 
way to go. I would suggest that anyone going into business needs to undertake a great deal of research and 
independent investigation and education before committing to any form of business. I repeat that the proposed 
legislation does not address this issue. 

I believe that Western Australia supports franchisees through the Small Business Development Corporation and 
the Consumer Protection Division, but I more positively believe that the introduction of the Small Business 
Commissioner in Western Australia will provide a low-cost and effective mediation system that will address 
many of the issues that the small franchisee faces and at limited cost. This has certainly proven to be the case in 
Victoria, and there is no doubt that it will be the same in Western Australia. This is the sort of support that many 
businesses need when they face some difficulties; it is not solved through legislation. I support all the 
recommendations in the report. 

I wish to express my appreciation to the staff for their work and support during this process. To Mr Tim Hughes, 
Mrs Kristy Bryden and Mr Foreman Foto, thank you for your support and assistance. I certainly acknowledge 
my fellow committee members and chair, Dr Mike Nahan, during this process. 
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MR I.C. BLAYNEY (Geraldton) [3.33 pm]: I will speak briefly on the report of the Economics and Industry 
Standing Committee. Australia is apparently the most franchised nation in the world. At first, my instinct was to 
support the Franchising Bill. I am a passionate supporter of small business, and will probably find myself 
running one when I leave this place. To a degree, I looked at the situation and the bill as a potential franchisee. I 
do not think there is much doubt that most people would agree that the issue is best handled nationally. 
Obviously, a large number of franchises operate across the nation. The issue is handled by the Franchising Code 
of Conduct, which has been the subject of numerous reviews and a series of amendments in 2008, 2010 and 
2011. The next review will take place in 2013. There are many provisions in the code that guide potential 
franchisees in their decision to take up a franchise; for example, a cooling-off period, which emphasises the 
importance of appropriate and independent due diligence; details of the franchisor and office-bearers, and details 
of any convictions or current proceedings against them; contact details of current franchisees and a record of 
renewals over the previous three years; restrictions around exclusivity of the site; and restrictions on the use of 
intellectual property and the supply of goods and services. 

There is no doubt that some horror stories have come out of the franchising industry. I have tried to determine 
whether the code, as it now stands, would address these adequately. It must be said that this bill would not apply 
retrospectively and would not help in any existing disputes. The number of disputes is somewhat unclear. 
Evidence on page 18 of the report suggests that it is not a large number. Evidence suggests that the critical issue 
is that potential franchisees do their due diligence. Currently, the Australian Competition and Consumer 
Commission has some powers, such as in the area of unconscionable conduct, including substantial penalties, 
undertakings, public warning notices, and collective compensation orders for injured parties. Substantiation 
notices give the ACCC an investigative tool. The ACCC also has random audit powers. The provisions in the bill 
would not be of much use until a body of case law was developed. Developing this case law would cost 
franchisees a great deal of money and would also probably raise false hopes. It needs to be emphasised that the 
cost of accessing the courts would be an insurmountable hurdle for many franchisees. It must be pointed out that 
the limited provisions for government payment would preclude most people from accessing it. 

An additional problem is when a franchisee wishes to get an extension and the franchisor refuses. The question 
of what happens in the interim if legal arguments go over the expiry date was not answered satisfactorily in my 
opinion. The other question is whether any right of renewal would lead to a situation of rolling six-year 
renewals. I came to the conclusion that it would be much better if we had a system of access to justice via non-
litigious means. The introduction of a low-cost mediation service by the Small Business Commissioner, similar 
to that operating in Victoria at a cost of $195 per party per session, could be highly effective. It is likely that a 
large percentage of disputes could be mediated. Victorian evidence suggests that about 80 per cent are mediated 
in the first session. It is worth noting that the imbalance in franchising agreements, which, by the nature of the 
business system itself, is probably unavoidable, would also carry over into the court system. 

In conclusion, I am comfortable with the committee’s recommendations to revisit the bill after the federal code is 
reviewed in 2013. This has been an interesting and difficult task. I felt that a suggestion made to me that the 
failure to accept the bill could lead to staff at 10 or so fast-food restaurants losing their jobs was a crude attempt 
to influence our decision. I am disappointed that somebody felt that such an approach might have influenced the 
committee. It is clear that it did not. I do not think the current system is perfect. It clearly is not, but I am not 
convinced that the bill would improve it. I think an effective mediation service and the current code are best at 
this time. 
 


